Book Review:

Law Without Values – The Life, Work, and Legacy of Justice Holmes*
Reviewed by

William D. Casebeer**

Albert Alschuler’s critical biography of Justice Oliver Wendell Holmes paints an unflattering portrait, vigorously assaulting Holmes’s received image and intellectual descendents.  While the book is lively and admirably exposes the seamy underbelly of Holmesian thought, it fails in its larger goal of undermining legal pragmatism.  This is not so bad, given that Alschuler’s arguments for his “new epistemology” in law are pragmatic ones.  

Chapter 1 argues that Holmes initiated a “revolt against objective concepts of right and wrong.”
  Alschuler lays the groundwork here for some misinterpretations.  He writes, “People use their mental capacities to reflect about principles, duties, obligations, and ends … [t]reating this activity as a mode of self-interested, cat-like adaptation to the environment, pragmatic thinkers deny or treat as epiphenomenal an important part of the experience of being human.”
  Alschuler brushes with strokes too broad to be useful.  One would be hard-pressed to find in Peirce, James and Dewey’s work (constitutive of classic pragmatism) a dismissal of moral reasoning.  John Dewey, in particular, had a sophisticated ethic.  Holmes admired their work (at one point, he remarked that he thought Dewey’s writings were like hearing the words of a praiseworthy but inarticulate God), although he disagreed with James’s more sentimental pragmatism.


In Chapter 2, Alschuler makes the case that Holmes’s ethical philosophy more nearly approaches Nietzsche’s, owing to its focus on the acquisition of power and its celebration of struggle.  He continues his polemic against philosophies of law that give “function” pride of place, arguing they default to a bleak Darwinism (although evolution gave us cooperation as well as competition).  This neglects the fact that Plato and Aristotle, virtue-theorists Alschuler admires, are themselves functionalists.  The “game” is all about functioning well as human beings, and the purpose of thinking is to help us figure out what kinds of people we need to be so as to ensure our proper functioning.  Being a good human being is both a means and an end, as Aristotle pointed out (Dewey’s ethic being a neo-Aristotelianism informed by Hume’s epistemic concerns).
Chapter 3 is an illuminating discussion of how Holmes’s peers adjudged him.  Even biographers who find much to praise in Holmesian philosophy admit he was characterized by ambitious selfishness.  Especially entertaining is the story of how he instituted a monthly fire-drill where his family’s first priority was to recover his in-progress edition of Kent’s Commentaries.

Chapter 4 discusses Holmes’s experiences during the Civil War, where he was thrice wounded.  Historians have noted that this shattered what remained of Holmes’s idealism, although he found much to praise about war, including its giving soldiers a chance to demonstrate laudable commitment to ideals they nonetheless cannot hope to grasp.


Chapter 5 serves as a fine introduction to Holmesian legal opinion.  Famously, Holmes thought that “the best test of truth is the power of the thought to get itself accepted in the competition of the market….”  This opinion, though, was delivered later in Holmes’s life when, Alschuler argues, his “harsh” Darwinian world-view lapsed occasionally.


Chapter 6 details reactions to and contributions of Holmes’s magnum opus The Common Law, which begins with the observation that “[t]he life of the law has not been logic: It has been experience.”  Alschuler concludes that many praiseworthy aspects of The Common Law, though, were to be found in the cloth of the law well before the book was published.


Chapter 7 outlines the “Holmesian positivism” expressed in his 1897 Harvard Law Review “Path of the Law” article.  Holmes thought that: law is identical to a prediction about what the courts will do, we must take a “bad man” perspective on such prediction (viewing the law as a crass materialist would), we ought to rid law of moral terminology, and the law of contract, in particular, confuses legal and moral obligations.  Contracts are merely predictions that you must pay damages if you fail to keep the terms.  Alschuler thinks the praise laid upon this article is misguided in that it has done much to bring the law to its purported current state of relativistic confusion.

Chapter 8 argues that Holmes’s admirers were “ready to receive” his Darwinism because of the ascendancy of relativistic pragmatism in the early 20th century.  This sets Alschuler up for criticisms of such receptivity in Chapter 9, where he argues that pragmatism and moral skepticism don’t work (although pragmatism is at root an epistemological position that undermines certainty in conclusions; it is not a form of total moral skepticism, as it places moral judgments on the same plane as the deliverances of the natural sciences).  Alschuler plumps for a “new epistemology” that supplies a considerably better test of truth than pragmatism’s “the true is the useful.”  “This new epistemology goes by many names – coherency, reflective equilibrium, holism, and inference to the best explanation.”
  So begins Alschuler’s advocacy of contemporary pragmatic positions.  Reflective equilibrium was championed by Nelson Goodman, a twentieth century pragmatic philosopher.  Coherentism in philosophy is perfectly consistent with the pragmatic idea that beliefs do not have to “mirror” reality, and that such a mirroring relationship is difficult to understand in any case.  Holism, the idea that we can’t change our stance on a single belief without affecting many others, has been championed by multiple pragmatists, including W. V. O. Quine and Paul Churchland, and best fits with the anti-foundationalism of a pragmatic epistemology.  Inference to the best explanation is also known as “abduction,” a process that was first explained in any detail by one of the founders of pragmatism, Charles Peirce.  At the end of Alschuler’s book, his arguments for moderate credulity about the law and morality recapitulate the work of neo-pragmatists.

Aspects of Holmes’s thought seem pragmatic, whereas others don’t.  While the upshot of Alschuler’s book is supposedly that pragmatic influence on the law has been bad, his conclusions actually support the fact that a moderate pragmatism can serve as a healthy corrective to the dogmatism and foundational certainty of certain strains of natural law.  Alschuler’s attempt to pillory Holmes as a stalking horse towards a larger attack on pragmatism in legal thought falls short, in large part because Alschuler himself seems to share most of the critical epistemological beliefs of the new pragmatists.  All’s well that ends well.
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