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Law’s Order broadly examines key areas of Anglo-American law from an economist’s perspective.  The book’s subtitle, What Economics Has To Do With Law and Why It Matters, concisely describes its scope.  In the opening chapter, author David D. Friedman – a professor of law at Santa Clara University Law School, son of Nobel Prize-winning economist Milton Friedman, and a noted author and scholar of law and economics in his own right – describes what economics has to do with law.  He posits that economic principles can be used to: (1) predict the effect legal rules will have on rational people those rules affect, (2) explain why particular legal rules exist, and (3) suggest changes to the current law to enhance its efficiency.


Early in the book, the author explains the thesis of Judge Richard A. Posner, a strong proponent of an economic analysis of law: “the common law, that part of the law that comes not from legislatures but from the precedents created by judges in deciding cases, tends to be economically efficient.”
  The reason is that Anglo-American common law rules evolved over centuries of judges resolving individual disputes.  Efficient laws, which by definition maximize wealth, satisfy society.  When judges did not create efficient laws as the common law developed, individuals pursuing their own interests in wealth maximization would challenge inefficient laws.  Eventually the inefficient laws evolved toward efficiency.  Friedman spends the rest of the book examining Posner’s thesis in detail.

Friedman wisely devotes the first nine chapters of his book to explaining the fundamental principles of economics relevant to law.  Most of the people for whom he wrote this book – intelligent laymen, lawyers seeking a deeper understanding of the law, and students
 – are likely to need the economic foundation he provides.  
In explaining these economic principles, Friedman not only lays the foundation for the rest of the book, but, in one of the most interesting aspects of the book, he also provides the reader with insight on a fundamental question: “When should the law intervene?”  He suggests that the law should intervene whenever the free market fails to achieve efficiency.  Often, rational individuals pursuing their own interests will promote societal efficiency through their ability to bargain with each other to their mutual advantage, “the invisible hand” by which the market takes care of itself without external intervention (given the right capitalistic legal infrastructure to allow the free market to work).  Sometimes, however, the free market does not take care of itself, and in those situations the law’s intervention might correct the inefficiency.  For example, rational individuals pursuing their own interests might cause inefficiency by creating “negative externalities,” costs / harm (e.g., pollution or risk of harm by reckless action) imposed on others without their consent.  The costs / harm caused to others may exceed the benefit to the person causing the harm, an inefficient result, but the harm continues because the person causing it does not consider costs he does not have to bear.  To restore efficiency, the person causing the externality must “internalize” it by bearing its cost, possibly accomplished through civil liability or governmental regulation and fines.  
Other foundational topics of law and economics discussed in the first part of the book include the economics of insurance and risk allocation; the question of when rules ought to be enforced by criminal laws or civil liability laws (a topic to which he devotes an entire chapter near the end of the book); and the question of when rules should seek to deter harm before it occurs and when rules should punish the harm after it has occurred.  

The second part of the book examines areas of law through application of fundamental economic principles discussed in part one of the book.  The author primarily focuses on the core areas of law that developed through judge-made common law – property, contracts, family law, torts, and criminal law – although there are also chapters on the statutory topics of intellectual property and antitrust law.  Friedman does not endeavor to apply economic principles to every aspect of these areas, as a complete book could be written on the economics of each area.  Rather, he examines the essential nature of, indeed the very reason for, each area of the law and examines the degree to which the central legal principles reflect economic efficiency.  In arguably the two most interesting chapters, on contracts and torts, Friedman justifies in economic terms contract law on illegality, mental incapacity, duress, and damages for breach and tort law on negligence (failure to take precaution that would yield more benefit than it costs), strict liability, and defenses of comparative or contributory negligence. 
In the final three chapters Friedman applies an economic analysis to aspects of two foreign legal systems, re-addresses the question of criminal rules versus liability rules, and summarizes his conclusions on Posner’s thesis that the common law tends to be efficient (generally agreeing, but reviewing some counter-examples he discussed earlier in the book).

Friedman concisely and thoughtfully analyzes the law in economic terms.  Despite the inherent intellectual “thickness” of the subject, he maintains reasonable readability through his generally straightforward and non-technical style of writing, although he is occasionally enigmatic in his chapter titles or sub-headings.  He enhances readability through use of “virtual footnotes” in the book’s margins.  Rather than cluttering the book with non-essential explanations of cases, citations to other sources, and mathematical equations or graphs that economists are prone to use, Friedman provides a website (www.daviddfriedman.com/laws_order) where readers interested in such materials can get them (often with a link directly to the reference).  Two other nice features of the book include its detailed index and its epilogue summarizing the book in ten pages.  Friedman challenges readers new to the interplay between law and economics to think about the law in a new way likely to increase their appreciation for the underlying order and beauty of the law.  
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