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I. Combat on Trial
 Over 800,000 troops from approximately 30 different countries served in the coalition forces during the Gulf War.1 To support these forces, over 350 attorneys were deployed to the theater of operations.2 General Colin Powell has stated, ‘Decisions were impacted by legal considerations at every level. Lawyers proved invaluable in the decision-making process.’3 While judge advocates often cite this quote from General Powell as evidence of the extent to which they were involved in Operations Desert Shield and Desert Storm, the actual role that operational legal advisers played in the Gulf War and whether they truly ‘proved invaluable,’ is worthy of further investigation.
This article attempts to analyze what role, if any, operational law played in decision-making during the Gulf War.4 Because simply discussing the extent to which lawyers were involved in the Gulf War without also explaining why they were involved is insufficient, it also briefly discusses the most salient reasons for including judge advocates in the military mission planning process. Finally, this article draws conclusions regarding the effectiveness of operational law in the Gulf and posits some suggestions for the future application of operational law.
 II. Operational Law Defined
 Hays Parks, a Special Assistant for Law of War Matters in the Office of the U.S. Army Judge Advocate General, is credited with coining the term "operational law."5 Parks explains that groups were not enthusiastic when he started a talk by announcing that he would be speaking about the law of war.6 In an attempt to raise the level of enthusiasm, Parks modified his introduction by stating that he was "going to talk about law affecting military operation."7 Later, the phrase was shortened to "operational law."8
"Operational [l]aw incorporates, in a single military legal discipline, substantive aspects of international law, criminal law, administrative law, and procurement-fiscal law relevant to the overseas deployment of US military force. It is a comprehensive, yet structured, approach toward resolving legal issues evolving from deployment activities."9 Operational law is defined as "that body of domestic, foreign, and international law that impacts specifically upon the military operations of US forces in combat and peacetime engagement."10 Examples of domestic law that fall within the purview of operational law are the Constitution and the War Powers Resolution.11 Relevant foreign and international law includes, but is not exclusively limited to, those international conventions and agreements concerning the use of force which the United States is a party to or customarily observes.12 In regard to operational law, a judge advocate’s functions consist of "training soldiers, reviewing operations and plans, ensuring that individual and unit legal affairs are in order prior to deployment, and providing a wide range of legal advice and assistance to the [c]ommander and his staff."13
Frequently encountered issues within the realm of operational law include the law of war, targeting, chemical release authority, prisoners of war, war crimes, war trophies, troop training, and establishing rules of engagement.14 In the Gulf War, the most interesting and complex operational law issues arose in the areas of the law of war, targeting, troop training, and rules of engagement. Accordingly, this article will focus primarily on these aspects of operational law.
 III. Operational Law and The Law of War15
 Hays Parks has addressed the relationship between operational law and the law of war:
Operational law is an area of the law born from the U.S. experience in the Vietnam War. It is an area that encompasses U.S. domestic law, such as laws and directives relating to security assistance, foreign military sales, intelligence oversight, contracts for goods and services overseas, foreign claims, and authority to negotiate agreements on behalf of the United States. In addition, operational law entails various facets of public international law, such as base rights agreements, status of forces agreements, and questions of sovereignty. However, its heart lies with the heart of military operations–the application of force on the modern battlefield and the protection of noncombatants. Thus, operational law is the area of the law . . . commonly referred to as the law of war.16  

The law of war relies on three principles as the touchstones for its limitations on targeting.17 The principle of military necessity "justifies those actions not forbidden by international law which are indispensable for securing the complete submission of the enemy in the shortest period of time."18 The principle of humanity requires that "the amount of force applied must be consistent with the size and strength of the enemy positions in and around the target area and must not cause unnecessary suffering."19 The principle of proportionality mandates that "the loss of life and damage to property must not be out of proportion to the military advantage to be gained."20 In practice, the principle of proportionality is used to balance the other two principles.
While in theory the United States has always been committed to complying with the law of war, this official commitment has not always been adopted in practice.21 Probably the most publicized incident of flagrant disregard for the law of war committed by the U.S. military in recent history is the My Lai Massacre. On 16 March 1968, Task Force Barker, an American combat task force of the 23rd Infantry Division, assaulted the Son My village complex in the Quang Ngai province of South Vietnam.22 Members of the task force proceeded to destroy most of the homes in the village, kill domestic animals, rape female civilians, and indiscriminately murder hundreds of civilian children, women, and elderly.23
The My Lai Massacre was the impetus for a complete review of Army training in the law of war.24 When the horrific events of 16 March 1968, eventually came to light, the Secretary of the Army directed Lieutenant General William R. Peers to conduct an inquiry to determine how these blatant violations of the law of war could have happened and how such future incidents may be avoided.25 This report came to be known as the Peers Report,26 which determined several factors that apparently established a conducive environment for violations of the law of war.27 Two factors cited were lack of proper training in the law of war and lack of leadership.28 Because the primary responsibility for ensuring that conduct on the battlefield is kept within professional norms lies directly on the officer corps, "nowhere is the need for law of war training more critical than in the proper development of the military’s officer corps."29 Thus, a lack of leadership breeds the potential for violations of the law of war.
The Peers Report specifically found that the soldiers who comprised Task Force Barker had failed to receive sufficient training in the "Law of War (Hague and Geneva Conventions), the safeguarding of noncombatants , or the Rules of Engagement."30 The significance of the Peers Report is not that the My Lai Massacre could have been avoided by giving Task Force Barker more training in the law of war, but rather that it served as a catalyst for a complete review of the U.S. Armed Forces’ commitment to the law of war. The Department of Defense issued a directive on 10 July 1979, entitled "The DoD Law of War Programs" which states that it is the Department’s policy to insure that the law of war is observed, that a preventive program is instituted, and that violations are reported.31 This directive explicitly states that "[t]he Armed Forces of the United States shall comply with the law of war in the conduct of military operations and related activities in armed conflict, however, such conflicts are characterized."32 Specific responsibilities for executing DoD Directive 5100.77 rest with the respective secretaries of the military departments.33
The evolution of operational law as a legal discipline is commingled with the evolution of the Department of Defense’s law of war programs. The draft of of U.S. Army’s OPERATIONAL LAW HANDBOOK (2ND EDITION)34 explains how two memoranda35 issued by the Joint Chiefs of Staff in the 1980s caused this commingling:
  [These memoranda] require Lawyers to provide advice on both restraint and the right to use force. "Legal Advisors should be immediately available to provide [law of war advice and compliance] during joint and combined operations." That advice should "address not only legal restraints upon operations, but also legal rights to employ force." Further, lawyers "should attend planning conferences for joint and combined operations and exercises when rule of engagement and related topics will be discussed."36
Forces Command (FORSCOM) issued another instrumental document which incorporates the involvement of judge advocates in the implementation process of the Defense Department’s policy of adherence to the law of war on 29 October 1984.37 This document explains that judge advocates will act as legal advisers to commanders and staff in regard to all operational plans and orders, and will review all such plans and orders in this capacity.38 This directive made it explicitly clear that "judge advocates will make direct liaison with the operations officer (G-3) to act as the operational law advisor."39
While these directives officially require commanders to incorporate judge advocates into the mission planning process, they alone do not explain why commanders consult with their judge advocates on a routine basis. Three underlying forces apparently have led to the acceptance of military lawyers into operation centers.
First, commanders desire to adhere to an accepted code of morality which is derived in part from the body of law that regulates the conduct of military operations.40 Commanders want to believe that their destructive actions are nevertheless morally right, and complying with the established legal norms for combat is one way to reinforce this belief. Simply put, they want to insure that they "are doing the right thing."41
Second, commanders want their legal advisers approval prior to conducting an operation because these commanders are concerned about the personal legal ramifications of their actions.42 This may be in response to the increasing litigiousness of American society. Another potential rationale is that it is a result of the increased competitiveness taking place within the military’s higher ranks in light of the current personnel downsizing.
However, it would be unfair to characterize commanders as being focused primarily on their own self-preservation. Thus, the third significant factor which contributes to the reliance of commanders on their legal advisers has a more communitarian perspective. It has been argued that domestic support during a conflict is less important in short-term conflicts like the Gulf War than in long-term conflicts like the Vietnam War.43 However, domestic respect for the military after a conflict is extremely important to commanders, particularly in light of the current restructuring of the different services’ roles. Therefore, commanders were not only concerned during the Gulf War with self-preservation but also with protecting the reputation of their specific military service.
For example, while the U.S. Air Force was conducting a mission of "road-wrecking," several targets of opportunity arose.44 Commingled with these targets of opportunity were traveling waves of refugees, thus raising the issues of collateral damage and unnecessary suffering. General Glosson sought a written legal opinion from a judge advocate regarding the engagement of these targets of opportunity. He relied on his judge advocate not only for the purpose of self-preservation, but also to insure that the reputation of the U.S. Air Force was not being unnecessarily placed in jeopardy.45 Commanders are concerned about the public’s perception of their specific units’ actions because there is potential for isolated incidents to serve as catalysts for the public to misperceive the credibility of an entire branch of the U.S. armed forces.46
Thus, besides the regulations in force requiring U.S. troops to abide by the letter of the law of war, the spirit of the law of war appears to be carried out because of commanders’ desires to conduct conflicts according to an accepted moral code, to preserve their own careers, and to preserve the reputation of their particular branch of military service. Several practical arguments also can be asserted in favor of compliance with the law of war.47 However, these have already been discussed extensively elsewhere and would be outside the scope of this paper. Now that the reasons why the U.S. military has chosen to reject Cicero’s maxim inter army silent leges48 have been explored, it is possible to analyze the role that operational law played in tactical and strategic decision-making during the Gulf War.
IV. Lawyers in the Gulf
Judge advocates from all the services served at the theater command level during Operations Desert shield and Desert Storm because U.S. Central Command (CENTCOM) was a "purple" command.49 The senior staff judge advocate for the entire theater of operations was Colonel Raymond Ruppert, U.S. Army.50 In addition to the regular duties that this position entailed in respect to issues of military justice, legal assistance to soldiers, and government contracting, Colonel Ruppert served as the principal legal adviser to General Schwarzkopf, the commander-in-chief of CENTCOM, and his staff. As such, Colonel Ruppert and the other judge advocates at CENTCOM were required to review all operations plans that originated at the CENTCOM level or from the component commands of CENTCOM.51 The lawyers assigned to the theater command also had to settle issues that arose at lower levels in the chain of command, but were too contentious to be resolved below.52
Judge advocates were not only stationed at the theater command level during Operations Desert Shield and Desert Storm. As mentioned above, there were over 350 attorneys located within the theater.53 Many of these attorneys were judge advocates serving in the Army and Air Force. While these attorneys may not have been specifically billeted to operational law positions, almost all of them undoubtedly worked on some operational legal issues during their period of service in the theater of operations.54 To obtain an extensive understanding of the role operational law played in the Gulf War, it is useful to compare and contrast the different approaches undertaken and issues encountered by the two services.55
A. Army Lawyers in the Gulf
Due to the enormous size of the Army, its structure for providing operational legal advice is decentralized relative to the other military services. Approximately 280 of the lawyers in the theater of operations were Army lawyers. In each Army division, there is a staff judge advocate (SJA) with the rank of lieutenant colonel.56 The SJA has a staff of between thirteen and twenty lawyers, depending on the size and needs of the division.57 The SJA can deploy his staff as he sees fit, but doctrine suggests that judge advocates be deployed down to the brigade-level.58 This concept of "forward support" proved to be efficient during the Gulf War.59 Some debate has arisen over the employment of judge advocates during Operations Desert Shield and Desert Storm. At the core of the debate are two main issues.
The first issue is whether the SJA or the deputy (DSJA) should deploy. If an installation has combined post and division SJA offices, then one SJA serves both the division and the installation.60 In some instances during the Gulf War, the DSJA deployed to the theater and the SJA remained at the military base where the division was permanently based.61 The issue at hand is not whether the DSJA lacks the legal expertise needed to perform his duties. The issue is whether or not the DSJA has the time to foster the required personal relationship with the deploying commander.62 A commander must be able to trust his legal adviser in the same way that any client would place faith in his lawyer.63 The personal relationship that forms between a commander and the judge advocate on his staff is the foundation for the trust that exists between client and lawyer.64 Yet, the commander is not entitled to attorney-client privilege, unlike a civilian client. Thus, a judge advocate must truly earn the trust of his "client." Although commanders in the Gulf were very receptive to the advice that the judge advocates on their staffs provided,65 the judge advocate must often struggle to gain respect in the operations center.66 This is true even though DoD and JCS directives require judge advocate involvement in operational planning. In other words, "personalities will still play an important part in getting the Judge Advocate into the operations center."67
Whether the SJA or DSJA deployed to the theater, the second issue is where the deployed senior judge advocate for a division should be located. "The location of the SJA may vary depending upon the workload requirements, the commander’s desire, and the present mission of the unit. There is no doctrinal location for the SJA at any particular time."68 Three possible locations are: the forward command post, rear command post, or in the "trains area."69
Judge advocates in the Gulf were responsible for insuring that the troops deployed were familiar with their rights and obligations under the law of war.70 Army commanders sometimes prefer to provide law of war training to their troops instead of having judge advocates perform the training. This is permissible under Army doctrine.71 While some Army officers argue that ground troops are going to listen more attentively to their commanders than a judge advocate, other officers disagree. These officers believe that troops are always going to listen to and obey officers, but they still feel commanders should instruct their troops. The two mains reasons posited are either that commanders are better able to break down the material for practical consumption by ground troops, or that the commander is responsible for his troops’ actions, so he should therefore also be responsible for their law of war training.72
Troops in the Gulf received extensive training in the law of war prior to and immediately after their deployment.73 Judge advocates provided most of this training.74 Units such as the VIICorps used "dead time" that they had when stationed at or in the theater of operations while waiting for equipment to arrive to update training in the law of war.75 The Third Armored Cavalry Regiment of the XVIIICorps conducted classes during December and January which covered the requirements of the Geneva and Hague Conventions.76 The breadth of training which troops in the Gulf received in respect to the legal ramifications of their actions was well publicized in the media.77 This extensive training in the law of war is radically different than the circumstances of the Vietnam War which were faulted in the Peers Report.
Another difference between the forces in Vietnam and the Gulf is the rules of engagement (ROE) that governed their actions. "ROE are directives issued by competent military authority to delineate the circumstances and limitations under which [U.S. armed] forces will initiate and/or continue combat engagement with other forces encountered."78 Several factors are considered in the formulation of ROE besides the law of war. These other factors are: operational concerns, international concerns, political concerns, United States policy, domestic law and the host nation’s laws and agreements.79 Yet, some military officers still consider ROE to be legal rules and do not know that ROE may be more restrictive than the obligations imposed by the law of war.80 During the Vietnam War, the ROE were physically cumbersome and highly restrictive beyond the law of war requirements from an operational perspective.81 There are those who argue that the ROE for Operations Desert Shield and Desert Storm were radically different. The ROE for ground troops were clearly written and fit on two small cards, and always emphasized the absolute right to self-defense.82 Some have praised the ROE used in the Gulf War for not creating many problems that arose during the Vietnam War.83 However, some officers believe that the Gulf War’s ROE were still too restrictive at times. These officers believe that there is a gap between the trend of ROE being more restrictive than the law of war requires and the manner in which troops have been trained prior to the Gulf War through the present.84
The most significant debate regarding ROE which arose in the wake of the Gulf War focuses on who should write the ROE. At CENTCOM, the ROE utilized in the Gulf War were originally drafted by judge advocates, and then reviewed by operators.85 Some argue that the operators are the appropriate original authors. Operators are better trained in the art of warfare and are therefore more knowledgeable in practical operational concerns. Furthermore, if operators were merely tasked to review ROE, "[a] possible concern is that the operators may become too dependent on and confident of the attorneys’ work and the ROEs will be accepted as written by the attorneys without a full review by the operators."86 Attorneys, on the other hand, are theoretically trained in law school to be able to convey ideas clearly and concisely in writing.87 Judge advocates may lack extensive comprehension of combat arms and weapons systems, but they possess an expertise in the law of war.88 "Whether judge advocates or operators should ‘write’ ROEs may never be decided definitively. Even FM 27-100 has internal conflict over whether [judge advocates] ‘review and interpret’ or ‘draft and review.’"89 It is evident from this debate that bilateral coordination between operators and judge advocates is required to produce the best ROE possible. Instances such as a three day meeting held in January 1994, by selected judge advocates and operators from all branches of the armed services to review and re-draft the JCS peacetime ROE exemplify the improvement in the coordination process which has occurred since the Gulf War.90
In respect to the Army’s involvement in Operation Desert Storm, one issue that received extensive media attention was the use of bulldozer plows to breach the first of three lines of Iraqi defense, popularly referred to as "the Saddam line."91 The tactic resulted in Iraqi soldiers being buried alive in their trenches.92 No principle within the law of war "prohibits the breaching tactic utilized by U.S. forces during Desert Storm," including the principle of humanity.93"The use of armored vehicles for crushing or bulldozing enemy defensive positions has been a common practice of nations ever since the tank was introduced into warfare in World War I."94 While the media presented this tactic as being contentious both legally and morally,95 it was in fact a "non-issue" from the legal perspective.96 The significant conclusion that can be drawn from this incident and the amount of popular press that it received is the difficulty of distinguishing between legally permissive activities in war and the horror of war. This incident serves as a stark reminder of the difficulty, and inability at times, for many to accept the fact that war, even if conducted in accordance with the law of war, can result in horrific death.
B. Air Force Lawyers in the Gulf
Because the Army’s mission lies within the realm of ground operations and the Air Force’s mission focuses on air and space operations, lawyers who work for the two services are forced to take different approaches to their work. Air Force judge advocates are more directly involved in the law of war training program than their counterparts in the Army. All aircrews receive annual refresher training in addition to the original law of war training administered during Basic Training.97 Judge advocates perform all of this instruction.98 Unlike in the Army, Air Force commanders are not authorized to instruct aircrews in the law of war.99 One possible explanation for this difference is that the Army must generally focus on ground troops, many of whom have not been to college. The Air Force, on the other hand, is able to focus on pilots and flight officers who have obtained at least a college degree.100 Another explanation offered for this variation in approaches is that the Air Force simply has a different philosophy of how to conduct business than the Army.101 Some Air Force aircrew members argue that judge advocates are too legalistic in their law of war briefings, and thus would prefer the judge advocates to provide the wing and squadron commander with training materials so that the commanders could perform the briefings.102 In an effort to close the methodological gap that exists between Air Force operators and attorneys, judge advocates have been using commanders in video training aids on the law of war that are being prepared for aircrews.103
Like their counterparts in the Army, Air Force judge advocates have a "bible" to refer to for law of war doctrine.104 The Air Force’s version is INTERNATIONAL LAW–THE CONDUCT OF ARMED CONFLICT AND AIR OPERATIONS.105 Operational legal advice given by Air Force judge advocates is grounded in the doctrine found in this "bible."
During Operations Desert Shield and Desert Storm, the principal operational law issue that the Air Force encountered concerned targeting. The air operations during the Gulf War had "centralized planning, decentralized execution and received legal input at both ends."106 All air operations were planned within a cell created at CENTAF that was officially called the Special Planning Group, but has been popularly referred to as "the Black Hole."107 Brigadier General Buster Glosson established the Black Hole on 20 August 1990 and became its commander.108 The Black Hole did not have to begin formulating target lists from scratch. In July 1990, CENTCOM conducted a command post exercise known as "Internal Look 90."109 Internal Look 90 had already established target folders on some strategic targets in Iraq and key targets in Kuwait.110 The Black Hole reviewed two lists of targets–one list which was generated from within the Black Hole and one list which was a compilation of targets nominated by the different services.111 At the same time, the Black Hole was informally compiling an off limits list which consisted of locations that were either protected by international law or were deemed too costly from a political perspective.112
Of the five lawyers assigned to CENTAF, two of these judge advocates were responsible for providing operational legal advocates were responsible for providing operational legal advice to the Black Hole in addition to the input given by the staff judge advocate for CENTAF.113 However, this was not the only legal "scrubbing" that the targets attacked during the conflict received. It has been estimated that approximately fifty percent of the targets attacked were already scrubbed by judge advocates assigned to the organization that originally proposed these targets, e.g. the other services, CENTCOM.114
For the Black Hole to develop a successful concept of air operations which comported with the requirements imposed on targeting within the realm of operational law, the operations officers not only needed to be well versed in the legal ramifications of their actions, but the judge advocates furnishing legal advice also needed to be knowledgeable in operational matters. While line officers must receive updated training in regard to changes in the law of war, judge advocates must keep abreast of the evolution of the art of warfare.115 When determining whether or not a proposed master attack plan was complying with the requirement that collateral damage to noncombatants be minimized as much as possible, Lieutenant Colonel Heintzelman relied on his knowledge that certain laser guided weapons usually fell short or long, but rarely landed right or left of their target. At times, this information led him to suggest a particular direction of attack to minimize collateral damage, thus conforming with the principle of humanity.116 Notwithstanding such scrutiny, collateral damage is inevitable in air operations conducted on the magnitude of the Gulf War. "Despite conducting the most discriminate air campaign in history, including extraordinary measures by Coalition aircrews to minimize collateral civilian casualties, the Coalition could not avoid causing some collateral damage and injury."117
The Tactical Air Command Center at CENTAF transformed the master attack plans formulated by the Black Hole into air tasking orders which were disseminated to the aircrews who were responsible for flying the sorties.118 In addition to the legal input given by the attorneys assigned to CENTAF, each air base in the theater was assigned at least one judge advocate who reviewed operation orders and provided legal advice to the squadrons that were stationed at the respective bases.119 However, since the Air Force air war was so centrally planned, judge advocates assigned to bases primarily gave briefings regarding ROE. They only furnished legal advice in regard to specific targeting issues in rare situations.120
A significant consideration of legal issues existed in the selection of targets. Yet, not all targets were pre-selected and scrubbed by the Black Hole. Targets of opportunity arose during missions.121 Judge advocates assigned to air bases prepared standing orders for commanders to give to their aircrews regarding how to legally consider targets of opportunity.122 There were instances during sorties when pilots in the Air Force "called back" to forward air controllers to discuss targets of opportunity, but they never requested legal guidance.123 While Air Force pilots should know the legal ramifications of their actions–because they are ultimately responsible for the consequences of their sorties124–these pilots presume that their ROE account for all potential law of war issues.125 One pilot has noted that hesitation in the cockpit will lead to a pilot’s death, thus discouraging a pilot from considering the legal ramifications of his actions during a mission.126
Although judge advocates have established a niche for themselves as legal advisers in the operations center, their role as operational advisers is less secure. During the Gulf War, debate evolved over whether or not two statues of Saddam Hussein should be targeted.127 Underlying this debate was the issue of whether judge advocates providing operational legal advice should restrict that advice to legal input. On one side of the issue, some argue that a judge advocate is responsible for not only giving a legal opinion. but also for explaining the political ramifications of that opinion in his capacity as a staff officer.128 After all, a lawyer is not only relied upon for his expertise, but also his judgment.129 However, the judge advocate must explicitly differentiate whether his advice is legally or politically based, and can never cross the established border that exists between adviser and decision-maker.130 The counter-argument to this broad interpretation of the judge advocate’s role in the operations center is that no matter how much operational training a judge advocate has had, he is still a lawyer and not an operator. Furthermore, it can be argued that the litigiousness of American society would cause a commander who was advised by his legal adviser not to pursue a specific action for politically-based reasons to not approve the proposed action because it did not have the full endorsement of his lawyer. However, there is evidence to the contrary from the Gulf War. In the Black Hole, General Glosson relied on the legal expertise of his operational law advisers and expected them to provide legal input. He also considered their operational and political input, but he judged such advice as if it came from any of his staff officers. In other words, it was a credibility issue. If General Glosson considered that an officer was a credible officer who had proven himself under the stressful working conditions in the Black Hole, then he would give advice from that officer serious consideration.131
One example of a contentious targeting issue with serious political and legal issues that arose during the Gulf War was the decision not to bomb two Mig fighters collocated near the Temple of Ur.132 The temple was protected from targeting as a cultural object under the Treaty on the Protection of Artistic and Scientific Institutions, and Historic Monuments.133 However, this special protection was lost when legitimate military targets, i.e. the two Mig fighters, were placed near the temple.134 General Glosson determined, on the advice of his legal adviser, that since these fighters appeared inoperable, the political risk to the Coalition’s bond by damaging the Temple of Ur outweighed the military gain of destroying the planes.135
Probably the targeting issue most publicized by the media during the Gulf War was the bombing of the Al-Firdus command bunker on 13 February 1991. Although is was originally built during the Iran-Iraq War as an air raid shelter, it was converted into a command and control bunker.136 "While the entrance(s) to a bomb shelter permit easy and rapid entrance and exit, barbed wire had been placed around the Al-Firdus bunker, its entrances had been secured to prevent unauthorized access, and armed guards had been posted. It also had been camouflaged."137 By allowing civilians to occupy the level above the command bunker, the Iraqis failed to meet their concomitant responsibility of safeguarding their own non-combatants.138 Furthermore, under the principle of military necessity, the bunker was a legitimate target even though"it was concurrently being used as a bomb shelter for civilians."139 While there was undoubtedly unnecessary loss of life on 13 February 1991, the responsibility for that loss legally lies with the Iraqis, not the Coalition forces. The amount of publicity that surrounded the attack, however, once again underscores the difficulty of accepting the horrific consequences of combat, even when it is conducted within the norms established by the laws of war.140
V. Lessons Learned
Operational Law Advisers Had Most Influence Prior to the Commencement of an Engagement. Operational law advisers are increasingly being accepted into operations centers. However, in the Gulf War, they were most influential in the operation planning phase. Judge advocates earned themselves an important role in the drafting of ROE, which inevitably regulated the manner in which Operations Desert Shield and Desert Storm were conducted. Judge advocates also instructed troops adequately in these ROE and the law of war. Furthermore, operational law advisers influenced the selection of targets. Once the war commenced, however, tactical operators were concerned with successfully performing their duties and had to rely on the ROE and their training for compliance with the law of war.
Operational Units Should Conduct Training in a Manner that Complies with ROE that the Units are Likely to Employ in Actual Operations. Because the ROE used in the Gulf War were more restrictive at times than the law of war requires, operators should tactically train to conform with such ROE. Currently, many training exercises are not considered successful unless all ammunition that was allotted for the exercise is used.141 Restrictive ROE should be integrated into these exercises. This has already begun in certain training scenarios at the National Training Center, the Joint Readiness Training Center, and the Combined Maneuvers Training Center.142 After all, troops are likely to fight in the manner in which they are trained.
The Office of the SJA Should Deploy with its Division During Field Exercises. "Staff Judge Advocate offices need to train to deploy as an office, not just in incremental support. Training to deploy as an office will help assure preparedness for deployment."143 By deploying during field exercises, the SJA office will not only increase its preparedness for deployment, but will also increase the contact between a unit’s commanders and legal advisers on an operational level.
Personal Contact Between a Commander and His Legal Adviser is Instrumental. The role of a judge advocate as a legal adviser has contemporaneously evolved with the development of the military services’ law of war programs. Authoritatively, the Defense Department has attempted to forge ties between commanders and judge advocates.144 The services have also individually made their own attempts.145 Yet, "personalities will still play an important part in getting the Judge Advocate into the operations center."146 Since the commander is not entitled to attorney-client privilege, a legal adviser is required to earn the trust of the commander in the same manner as any other staff officer.
Because a unit commander and his staff judge advocate usually have established a more extensive relationship than the commander has established with his deputy staff judge advocate, it would be more efficient for the SJA to deploy to the theater and the DSJAto remain at the military base where the division is permanently based (instead of vice-versa) when the office of the SJA for the division and the base are co-located.147 Besides the closer ties that exist between a commander and his SJA, the SJA is also a higher rank than the DSJA. This means that the SJA has more experience and carries more authority when facilitating difficult tasks for the commander.
Operators and Judge Advocates Should Collaborate in the Drafting of ROE. The Gulf War was a watershed event in regard to the formulation of ROE. It was the first conflict where judge advocates initially drafted most of the ROE. While some still argue that operators should do the drafting, there appears to be a compromise that is more efficient than the other two options. As demonstrated by the three day conference for reviewing the JCS peacetime ROE held in January 1994, operators and legal advisers can efficiently draft ROE by working collaboratively. Although time constraints would not allow for such an effort immediately prior to the beginning of a conflict, conflicts do not occur in a vacuum. The U.S. military has contingently prepared operation plans for several possible conflicts. These operation plans include ROE. Teams of commanders and legal advisers could review these ROE collaboratively during peacetime. In the event of a crisis, the previously drafted ROE could be minimally altered to reflect the advent of variables that were not accounted for during the original drafting.
There Needs to be More Consistency in Terminology and Procedures Utilized by the Different Services in Regard to Operational Law Matters. The Army has determined that "Army Judge Advocates need to be trained to counsel operational law matters in Army commands and joint commands. As operations become more ‘purple,’ Army Judge Advocates must be prepared to give advice on joint command operational law issues."148 To insure full comprehension between judge advocates and operators of the different armed services, as well as within the two professions, it is necessary for the use of common phraseology, as well as an increased cross-service familiarization in the different procedures utilized in regard to operational war issues in the various branches of the military.
Judge Advocates need to Stay Abreast of Changes in the Art of War as Well as Changes in the Law. More field training for judge advocates will allow them to remain current in operational tactics. Much like the law, tactics do not exist in a vacuum. They change and improve as time passes. A judge advocate never has enough operational training.149 There is inevitably a trade-off between providing more legal training or more operational training.150 Thus, a judge advocate must take the initiative by contacting operations officers and becoming more familiar with both weapons systems and tactics. A successful lawyer "must know his client’s business" because there is a difference between "theoretical legal advice and practical legal advice."151
Judge Advocates Must Remain Neutral and Detached, Yet Pragmatic, in Their Capacity as Legal Advisers. The title says it all: "Judge Advocate." There is an inherent tension between these two words. A "judge" is "a person regarded in terms of capacity to decide on the merits of a thing or question."152 An "advocate" is "a person who supports or speaks in favor."153 Yet when a judge advocate serves in the capacity of legal adviser, he must be neither a judge nor an advocate. As a judge, the judge advocate would bear the full responsibility for making a decision.154 The legal adviser must never cross the line that separates an adviser from a decision-maker. As an advocate, the judge advocate "can always fashion a legal argument to support his or her client’s case. . . . In this scenario, the law is not a guide, but a tool."155 The legal adviser must never lose sight that he is to remain sufficiently neutral and detached from the commander’s interest to objectively evaluate the legal merits of tactical operations.156 An adviser" is a person who gives"an opinion or recommendation about future actions or behavior."157 While it is imperative that an operational law adviser remain objective, he must still insure that his advice is pragmatic. "If law is to be effective as a means to regulate behavior in a positive manner, it must be predictable and readily understood, particularly by those who will have to abide by it."158 Like any other staff officer, a judge advocate serving as a legal adviser must substantiate his own credibility.159 A commander may decide to accept or reject the judge advocate’s advice exactly as any client may do the same with his attorney’s advice. The judge advocate’s role is to ensure that if the commander breaks the law, he is doing it intentionally.160
Operational Legal Problems Will Always Exist During a Conflict. No matter how much the U.S. military attempts to improve the efficiency of its operational law program, it will inevitably have imperfections. Any time that such a complex endeavor is undertaken in"an intense and stressful environment, there are going to be problems."161 Carl von Clausewitz’s principles of friction"162 and "the fog of war"163 will always apply. Nevertheless, the U.S. military continues to improve the efficiency of its operational law doctrine and training methods.164 While friction and the fog of war can never be eliminated, the U.S. armed forces’ commitment to operational law during Operations Desert Shield and Desert Storm and in their aftermath objectively demonstrates that by promoting and abiding by the rule of law, friction and the fog of war is minimized rather than exacerbated.
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