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Although proposals to include a provision denying the defense of “superior orders” (“I committed the act because I was ordered to do so by a superior”) have been made on numerous occasions during the course of the drafting of law-of-war conventions, on each occasion those proposals have met with such strong opposition (at the various Diplomatic Conferences convened to draft those treaties) that no law-of-war treaty contains such a provision.1 On the other hand, the responsibility of a commander for violations of the law of war which he ordered his subordinates to commit or which his subordinates have committed with his knowledge has been so generally accepted as a rule of customary international law that few attempts have been made to include such a provision in those conventions.2





As long ago as 1625 Grotius said:





A community or its rulers may be held responsible for the crime of a subject if they knew of it and did not prevent it when they could and should prevent it.3





And one author has pointed out concerning the indictment of British Lieutenant Governor Henry Hamilton, in 1779, during the American Revolution, that:�
It is noteworthy that the language of the indictment held that the acts of the Indians were the acts of Hamilton. He was considered personally liable for the acts of subordinates.4





The Preliminary Peace Conference which came into being after World War I established a “Commission on the Responsibility of the


Authors of the War and on Enforcement of Penalties.” The Report of that Commission referred to the filing of charges:





Against all authorities, civil or military, belonging to enemy countries, however high their positions may have been, without distinction of rank, including the heads of state, who order, or, with knowledge thereof and with power to intervene, abstained from preventing or taking measures to prevent, putting an end to or repressing, violations of the laws or customs of war (it being understood that no such abstention should constitute a defense for the actual perpetrators).5





The Treaty of Versailles which was thereafter drafted contained provisions for the trial by the Allies of Germans who were alleged to have committed violations of the law of war during the course of the then recently-concluded World War I. Because of the political difficulties which these provisions would have caused the weak German Weimar Government, the latter suggested, as an alternative, that the Supreme Court of Leipzig be permitted to try Germans named by the Allies as alleged violators of the law of war, the evidence to be supplied by the particular Ally concerned. The Allies reluctantly agreed to this suggestion and about a dozen cases were tried before the Allies became so dissatisfied with the results of the trials that they ceased to provide the German court with the evidence against the individuals charged. Three of the cases actually tried and decided by the German Court are worthy of review in connection with our subject.


At the behest of France, German General Karl Stenger was tried on the charge of having ordered his men to give no quarter and to shoot all prisoners of war.6 Despite substantial evidence that such an order had been given and had been complied with (evidence which included the testimony of a fellow accused, the staff Major to whom the order was given for relay down; that of another officer who testified to seeing prisoners of war shot in Stenger’s presence; and, that of several German enlisted men who testified to having shot prisoners of war in the General’s presence), he was acquitted by the Court, apparently on the premise that no Prussian general officer would have issued such an order! His co-accused was found guilty of “killing through negligence.” There can be no logical explanation for Stenger’s acquittal of the charge with respect to the shooting of prisoners of war in view of the testimony of the two German officers and the enlisted men. At the very least, he should have been found guilty of having permitted his men to commit a flagrant war crime in his presence and of having taken no action either to terminate it or to punish the actual perpetrators.


The second case tried by the Supreme Court of Leipzig concerning command responsibility involved the actions of the commander of a German submarine. In the belief that the British were using hospital ships for the transport of troops and ammunition, the German Admiralty announced prescribed routes which such ships would be required to follow, other routes being barred to them. A British hospital ship, the Dover Castle, was sighted by a German submarine commander in an area other than the routes prescribed by the German order and he torpedoed it. At his trial he justified his action on the ground that he was obeying what he considered to be a legitimate military order issued by his Government. He was acquitted.


The third case tried by the Supreme Court of Leipzig concerning command responsibility also involved the actions of a German submarine commander. A British hospital ship, the Llandovery Castle, sailed for Europe from Canada with a complement of Canadian medical personnel. Although it was far from the barred area, a German submarine commander, Patzig, decided that it was illegally carrying military personnel and he torpedoed it. Interrogations of survivors established that there had been no nonmedical personnel aboard, apart from the crew. In order to eradicate all evidence of his misdeed, he and two of his officers proceeded to machine gun the hospital ship’s lifeboats with the result that only one lifeboat escaped and survived. When the war ended Patzig disappeared and only his two officers were identified and tried. They were convicted despite their defense of superior orders on the basis that Patzig’s order to fire on the life boats was so patently illegal that it should not have been obeyed; and the Court left no doubt that had Patzig been arraigned he would have been convicted of having given a criminal order.7


One of the earliest war crimes cases tried after the end of World War II in the Pacific was United States v. Tomoyuki Yamashita.8 The trial took place before a United States Military Commission sitting in Manila in October 1945. The case became, and remains, a center of controversy primarily because of two virulent dissents in the United States Supreme Court and because of a book written by one of the junior American defense counsel.


General Yamashita became the commander of the Japanese forces in the Philippine Islands just a short time before the landing by American troops on Leyte in October 1944, the first step in the retaking of those islands by American armed forces. During the ten months which followed, literally thousands of atrocities were committed by his troops, which included a large contingent of members of the Japanese Navy who were in Manila during this period. These atrocities were committed throughout the Philippines, but especially on the island of Luzon where Yamashita’s headquarters was located. He surrendered to the American forces on 3 September 1945. The charge was that:





while commander of armed forces of Japan at war with the United States of America and its allies, [he] unlawfully disregarded and failed to discharge his duty as commander to control the operations of members of his command, permitting them to commit brutal atrocities and other high crimes against people of the United States and of its allies and dependencies, particularly the Philippines; and he, General Tomoyuki Yamashita, thereby violated the laws of war.9





At the trial, the Defense, consisting of American military lawyers, contended that the Navy personnel in Manila who had been particularly ruthless (and who were unquestionably responsible for the great mass of war crimes committed in that city), were not under Yamashita’s command;10 and, that he had had no knowledge of the atrocities that were being committed there or elsewhere in the Philippines. It is frequently asserted that neither the Military Commission, nor either of the reviewing authorities, General Styer in Manila and General MacArthur in Tokyo, found that General Yamashita had knowledge of the crimes which were being committed by the troops under his command. This is not so. The Commission said:





The prosecution presented evidence to show that the crimes were so extensive and widespread, both as to time and area, that they must either have been wilfully permitted by the accused or secretly ordered by the accused.11





This statement was, of course, before General Styer when he approved the action of the Military Commission. And the Board of Review in General MacArthur’s headquarters, consisting of five senior officers, all lawyers, said:





The only real question in the case concerns accused’s responsibility for the atrocities shown to have been committed by members of his command. Upon this issue a careful reading of all the evidence compels the conclusion that it demonstrates this responsibility. In the first place the atrocities were so numerous, involved so many people, and were so widespread that accused’s professed ignorance is incredible. Then, too, their manner of commission reveals a striking similarity of pattern throughout. * * * From the widespread character of the atrocities as above outlined, the orderliness of their execution and the proof that they were done pursuant to orders, the conclusion is inevitable that the accused knew about them and either gave his tacit approval to them or at least failed to do anything either to prevent them or to punish their perpetrators.12





This review, as well as the decision of the Military Commission, was, of course, before General MacArthur when he confirmed the sentence. The case ultimately reached the United States Supreme Court on an application for a writ of habeas corpus, an application that was denied by a vote of six to two.13�
Moreover, as the present author has written elsewhere, it is not necessary to pass on the merits of the Supreme Court decision, as the two rules of law actually enunciated by the Court could have been laid down even if Yamashita’s appeal had been successful.14


The first such rule (that the relevant provisions of the 1929 Geneva Prisoner-of-War Convention do not apply solely to post-capture offenses) does not concern us here. The second rule that has been extracted from the opinion in the Yamashita Case is that a military commander is responsible for the crimes of his subordinates if he knew, or should have known, (1) that such crimes were about to be committed and he takes no action to prevent their commission; or (2) that such crimes have been committed and he takes no action to punish the perpetrators.15


The Hostage Case was one of the cases tried by the United States at Nuremberg before a Military Tribunal consisting of three civilian American judges. That Tribunal said:





The duty and responsibility for maintaining peace and order (in occupied territory), and the prevention of crime rests upon the commanding general. He cannot ignore obvious facts and plead ignorance as a defense. The fact is that reports of subordinate units almost without exception advised these defendants of the policy of terrorism and intimidation being carried out by units in the field.16


		*	*	*	*	*


Those responsible for such crimes by ordering or authorizing their commission, or by a failure to take effective steps to prevent their execution or recurrence, must be held to account if international law is to be anything more than an ethical code, barren of any practical coercive deterrent.17





The High Command Case was another of the cases tried by the United States at Nuremberg before a Military Tribunal consisting of three civilian American judges.18 The opinion of that Tribunal was more restrictive, stating:�
Criminality does not attach to every individual in this chain of command from that fact alone. There must be a personal dereliction. That can occur only where the act is directly traceable to him or where his failure to properly supervise his subordinates constitutes criminal negligence on his part. In the latter case it must be a personal neglect amounting to a wanton, immoral disregard of the action of his subordinates amounting to acquiescence. Any other interpretation of international law would go far beyond the basic principles of criminal law as known to civilized nations.19


		*	*	*	*	*


The evidence establishes that criminal orders were executed by units subordinate to the defendant [von Leeb] and criminal acts were carried out by agencies within his command. But it is not considered under the situation outlined that criminal responsibility attaches to him merely on the theory of subordination and over-all command. He must be shown both to have had knowledge and to have been connected with the criminal acts, either by way of participation or criminal acquiescence.20





In discussing this problem in 1949, the United Nations War Crimes Commission took the position that:





The principles governing this type of liability, however, are not yet settled. The question seems to have three aspects:





(1) How far can a commander be held liable for not taking steps before the committing of offences, to prevent their possible perpetration?





(2) How far must he be shown to have known of the committing of offences in order to be made liable for not intervening to stop offences already being perpetrated?





(3) How far has he a duty to discover whether offences are being committed?21�
The Draft Protocol prepared by the International Committee of the Red Cross (ICRC), which served as the working document for the Diplomatic Conference that met from 1974 to 1977 (and that ultimately drafted the 1977 Protocol I),22 included a proposed Article 76, the second paragraph of which read:





2. The fact that a breach of the Conventions or of the present Protocol was committed by a subordinate does not absolve his superiors from penal responsibility if they knew or should have known that he was committing or would commit such a breach and if they did not take measures within their power to prevent or repress the breach.23 [emphasis added]





It will be observed that this was the standard set in the Yamashita Case and followed very generally by other tribunals in the war crimes trials conducted after World War II. Nevertheless, the United States proposed an amendment which would have substituted the words “if they knew or should reasonably have known in the circumstances at the time” for the words “if they knew or should have known.”24 With comparatively little discussion, the draft provision was adopted (as Article 86) by the Diplomatic Conference in the following form:





2. The fact that a breach of the Conventions or of this present Protocol was committed by a subordinate does not absolve his superiors from penal or disciplinary responsibility, as the case may be, if they knew or had information which should have enabled them to conclude in the circumstances at the time, that he was committing or was going to commit such a breach and if they did not take all feasible measures within their power to prevent or repress the breach.25 [emphasis added]





In its analysis of this paragraph, the commentary prepared under the auspices of the International Committee of the Red Cross states:





Under the terms of this provision three conditions must be fulfilled if a superior is to be responsible for an omission relating to an offence committed or about to be committed by a subordinate:





  a) the superior concerned must be the superior of that   subordinate (“his superiors”);





  b) he knew, or had information which should have enabled him to conclude that a breach was being committed or was going to be committed;





  c) he did not take the measures within his power to   prevent it.26





Apparently the United States was not entirely satisfied with


Article 76 (now 86) as finally approved and it proposed the


addition of a completely new Article 76 bis entitled “Duty of


Commanders.”27 With considerable change, that proposal became


Article 87 of the 1977 Protocol I, paragraph 3 of which states:





3. The High Contracting Parties and Parties to the conflict shall require any commander who is aware that subordinates or other persons under his control are going to commit or have committed a breach of the Conventions or of this Protocol, to initiate such steps as are necessary to prevent such violations of the Conventions or of this Protocol, and, where appropriate, to initiate disciplinary or penal actions against violators thereof.28 [emphasis added]





Although the need has arisen on a number of occasions for the application of either the standard enunciated in the Yamashita Case or that enunciated in the 1977 Protocol I, there has not been a single instance of a trial for the many breaches of the 1949 Geneva Conventions or of the 1977 Protocol I committed in any of the numerous conflicts that have taken place since those arising out of World War II.29 However, the Statute for the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of the Former Yugoslavia Since 1991, drafted by the Secretary-General of the United Nations, and approved by the United Nations Security Council, includes the following provision in its Article 7:





3. The fact that any of the acts referred to in articles 2 to 5 of the present Statute was committed by a subordinate does not relieve his superior of criminal responsibility if he knew or had reason to know that the subordinate was about to commit such acts or had done so and the superior failed to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators thereof.30 [emphasis added]





The phrase “if he knew or had reason to know” is strikingly similar to the phrase “if he knew or should have known” abstracted from the Yamashita Case. In explaining why he had included this provision in his draft Statute, the Secretary-General of the United Nations said:





A person in the position of superior authority should, therefore, be held individually responsible for giving the unlawful order to commit a crime under the present statute. But he should also be held responsible for failure to prevent a crime or to deter the unlawful behavior of his subordinates. This imputed responsibility or criminal


negligence is engaged if the person in superior authority knew or had reason to know that his subordinates were about to commit or had committed crimes and yet failed to take the necessary and reasonable steps to prevent or repress the commission of such crimes or to punish those who had committed them.31 [emphasis added]





It is interesting to note that when the Conference on Security and Co-operation in Europe adopted its Code of Conduct on Politico-Military Aspects of Security at its meeting in Budapest on 6 December 1994, it included the following provision:





31. The participating States will ensure that armed forces personnel vested with command authority exercise it in accordance with relevant national as well as international law and are made aware that they can be held individually accountable under those laws for the unlawful exercise of such authority and that orders contrary to national and international law must not be given. The responsibility of superiors does not exempt subordinates from any of their individual responsibilities.32





The International Tribunal for the Former Yugoslavia now has before it the first case in which command responsibility will be an issue, the so-called “Celebici” case, that being the name of a prison camp maintained by the Bosnian Serbs in Bosnia for the incarceration of Muslims and Croats. Three of the four accused Bosnian Serbs (Delalic, Mucic, and Delic) are charged with having had “responsibility for the operation of Celebici camp” and with being in:





positions of superior authority to all camp guards and to those other persons who entered the camp and mistreated detainees. [They] knew or had reason to know that their subordinates were mistreating detainees, and failed to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators. By failing to take the actions required of a person in superior authority, [they] are responsible for all the crimes set out in the indictment, pursuant to Article 7(3) of the Statute of the Tribunal.33





This will be the first true war crimes case involving command responsibility to be tried since the decision in The German High Command Case was decided in October 1948.





CONCLUSION





It would be fair to conclude that the present law of war provides that: (1) if a commander has actual knowledge that troops under his command are about to commit violations of the law of war, he is obligated to take the necessary steps to prevent such actions and his failure to do so will itself be a violation of the law of war; (2) if a commander has actual knowledge that troops under his command are committing violations of the law of war, he is obligated to take the necessary steps to terminate such violations and to have the perpetrators punished and his failure to do so will itself be a violation of the law of war; (3) if information that troops under his command are committing violations of the law of war is available to a commander (for example, in the form of reports from subordinate units), knowledge thereof will be imputed to him and, once again, he is obligated to take the necessary steps to terminate such violations and to have the perpetrators punished and, once again, his failure to do so will itself be a violation of the law of war; and, finally, (4) if information that troops under his command have committed violations of the law of war becomes available to a commander, he is obligated to take the necessary action to identify the perpetrators and to have them punished and, once again, his failure to do so will itself be a violation of the law of war.


Despite some statements to the contrary in and about United States v. Yamashita, in no case is the commander held responsible for violations of the law of war committed by his subordinates without his knowledge provided that, when such acts do come to his attention, he takes the necessary action to terminate them and to have the perpetrators punished.34�
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