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“The great characteristic of true bureaucracy,” Lord Acton once remarked, “is the intimate conviction of its conductors that the provisions made by them adequately cover the whole area of human life and thought, or at least the most important parts of it; therefore that all other provisions are superfluous, and, if contrary to their ideas, noxious, and as such, to be done away with as soon as possible, so as to leave a clear field for the regenerating action of their beneficent influence”1 With the passing of time and empires, Acton’s words have lost none of their acerbic potency, and might well serve as an appropriate epigraph to these studies of the expanding programs and institutions of international law. Among the  murky mazes of international legislation, authors Rabkin and Sheehan uncover a new and robust strain of the bureaucratic phenomenon. Here, Acton’s “other provisions,” represented by the exercise of the  diplomatic, economic and political mechanisms of power by sovereign nations, become “noxious” impediments in the face of a burgeoning machinery of bureaucracy, engineered and managed by international specialists. A class of supranational regulators and lawyer-technicians, set apart by “common assumptions and attitudes,” flexes its collective musculature in the widening and self-perpetuating arena of laws. And “as trade officials negotiate trade agreements, environmental specialists negotiate environmental agreements, and social welfare specialists negotiate human rights agreements,”2 the agendas of the specialist class sublimate into a separate and distinct species of interests, crossing national, ethnic and geographic borders. Rabkin’s earlier work, Why Sovereignty Matters, (1998), lays the presuppositional groundwork for a critical examination of the internationalist program, while the later studies in Global Greens, Global Governance (1999) anatomize the ascendant bureaucracy as it takes shape in the peculiar world of the environmentalist movement.

It may perhaps be observed that the authors have chosen to work from minority positions on subjects that have enjoyed a certain relative freedom from critical examination. The mystifying intricacies and sometimes abstruse unreality of many developments in international law often mean that the field remains the exclusive domain of a small but increasingly influential coterie of international specialists. It would be difficult to find anything similar to the approach of these authors in the mass of writings now mushrooming in the midst of a virtual cottage industry of scholarly journals and publications devoted to international law topics. Common presumptions as to the axiomatic nature of the assertions Rabkin and Sheehan call into question make these investigative forays all the more timely. Why Sovereignty Matters articulates the relevance of the governmental design set in place by the American Framers to a discussion of the modern international legal world’s globalizing propensities. And there is, needless to say, considerable presumptive burden to be overcome here.  For–so runs the argument–the need for legal globalization, and, a fortiori, for systematic erosion of traditional notions of sovereignty, naturally reflects the increasing “interdependence” of the “international community” of states. Though such opinions largely remain unspoken, the quaint “wisdoms” of bewigged eighteenth-century gentlemen are deemed to no longer match the demands of a radically different world transformed by the juggernaut of technological development. Paradoxically, Rabkin asserts that the structural principles and power arrangements informing the American constitutional architecture came into being in an eighteenth-century international paradigm that bears a much closer affinity to the post-Cold War world than to the rigid polarities of preceding decades. For this, and related reasons, Rabkin argues for “reviving the traditional American view on the proper role of international commitments.”3
The virtues of the Constitution lie not in the direction of an all-encompassing master social plan–à la many recent legislative accomplishments of the European Union–but rather in its clear delineation of robust and enduring structural principles of government. Thus, the international and treaty powers of Articles I, II and VI take their place in a particular contextual setting of constitutional distributions of and limitations on power. The very meaning of a written constitution carries with it the notion of limited powers. From the perspective of national sovereignty, abstract goals such as environmental protection and world peace, pursued in focused singularity, become dangerous to the very constitutional structures the beneficent effects of which have allowed for such pursuits in the first place. At the bottom of such differences lies a fundamental “conflict of visions.”4 It is the ultimate difference, as Tocqueville observed, between the American and French revolutionary experiments.5 When abstract ends such as liberté, fraternité and egalité, or world climate control, drive the choices as to governmental means, no principled constraints exist to guide such choices. The ends prescribed by a chain of well-meaning five-, seven-, ten- and twenty-year plans can easily dissolve in the execution phase–in a succession of decisions unaided by clear principle. The more limited horizons set by the American Constitution assign greater value to the structural principles of government–within which politicians will always pursue the often inspiring and noble ends to which they feel called. Choice of means is always determinative of actual results in the world of flesh and blood and steel. Thus, the Framers set clear yet flexible limits on the government’s powers of international commitment. The value attached to limited self-government and individual liberty, embedded in the Constitution’s framework and in the procedures it prescribes, necessarily imposes procedural limits on the pursuit of internationalist goals and programs. Rabkin chronicles the erosion of such principles in the rise of several influences converging to reduce constitutional checks and balances over America’s treaty commitments. Thus, the number of executive agreements in proportion to treaties has increased exponentially in recent years.6 Such agreements of course, bypass Congressional controls on executive exercise of power. Of course, many executive agreements, especially in the area of military affairs, maintain a meaningful, appropriate place in the system of means and mechanisms of international engagement. But such sidestepping seems to have become the rule rather than the traditional, limited exception. Though requirements for Congressional involvement surely do slacken the efficiency of the treaty-making process, they remain a worthwhile price for maintaining representative democratic government. Rabkin warns against the diffusion and degradation of such principles of representative government, as the locus of decision-making slides away to unelected and unaccountable international bodies. The threat lies not in the millenarian prospect of imminent one-world government. Rather, it is “that international commitments will distort or derange the normal workings of our own system, leaving it less able to resolve policy disputes in ways acceptable to the American people.”7
Detractors will find it very difficult to dismiss these criticisms as the product of isolationist Luddite extremism. For Rabkin does not question the legitimacy of many forms of international commitment. Rather his concern lies in calling attention to the traditional limits of international agreements. First, to qualify as a legitimate exercise of international law, the substance of such agreements must center on truly international concerns. It was, after all, traditionally known as the law of nations. Thus, e.g., legitimate treaties generally concern matters where something crosses an international border. Similarly, the truly meaningful international agreement contains an element of reciprocity. In the absence of organized international enforcement mechanisms, treaties are bargains, whereby a country “secure[s] some reasonably specific and enforceable concession or commitment”8 from the nations with whom it treats. Examples from the law of nations meeting such criteria are readily available in the extensive body of maritime laws regarding rights of wartime seizure on the high seas, developed over centuries of practice. Obviously, a limited number of issues rises to such levels, and in a world in which the United Nations sees fit to “exercise supervisory authority over [everything from] sexual mores [to] local flora,”9 such limitations seem to be largely ignored. In fact, Rabkin employs a well-known legal-historical model of analysis,10 tracing the evolution of the law of nations in its “progress” from contract to “legislation.”

Both authors describe in some detail the contemporary process whereby many international agreements take shape. A pattern emerges, with ever clearer outlines, human rights law being one area where the new process achieves the greatest transparency:

International human rights law is not the product of court rulings, but of international conferences. Abstract pronouncements are enough. At that, they need not even be the authoritative pronouncements of supreme governmental authorities. Words spoken by diplomats at conferences are given much weight, and then the reconfiguring of those words by commentators is supposed to give more weight, and the repetition of the words by yet other commentators is thought to lend still more weight to contentions about the law. Soon there is a towering edifice of words, which is then treated as a secure marker of “customary international law.” The field of human rights is particularly open to that approach, since the relevant UN conventions provide no real enforcement mechanism but simply call for governments to submit reports and respond to criticism.11
Governmental conference officials are now “assisted” and joined in all phases of talks by non-governmental organizations, (NGOs), who wield enormous influence in setting agendas and directing discussions. (There were 1500 official delegates and over 3500 NGO lobbyists present at the Kyoto Global Warming Conference in December 1997.) Conference delegates hammer out a statement of fairly innocuous general principles, understood to be subject to refinement in later discussions. Supplemental protocols and specific implementing documents then pursue the ramifications of the general principles in varying directions. Sometimes these subsequent statements can be quite radical and far-reaching, going well beyond the scope envisioned in the initial statement. For instance,

[i]n 1992 the UN Human Rights Committee found that the Commonwealth of Australia was in violation of the Covenant on Civil and Political Rights because one its component states (Tasmania) still had a traditional antisodomy law on its books. It is safe to say that, when the Covenant was drafted in the 1950s, no one thought its vague and general clauses added up to a gay rights guarantee. It is equally safe to say that most countries represented on the Human Rights Committee (which included a number of regimes with notably repressive policies toward homosexuals) did not regard their decision as establishing a new rule that would be binding on their own countries.12
Ever greater shares of the custodial and caretaking responsibilities attending these developments are placed in the hands of the “experts,” the international specialists. In this way, the new form of international law is forged. The sense of democratic accountability in government tends to dissolve in such an atmosphere.

Of course, many internationalists will object to Rabkin’s delineations of legitimacy, citing the interdependence of the “global village” as justification for international “legislation” on a whole host of issues. But, frequently, such conclusions must rely heavily on scientific assumptions, the soundness of which often remains veiled in uncertainty. Since its beginnings in the 1960’s, the international environmental movement has found it necessary to shift tactics several times as the dire scientific predictions of impending world ecological disaster it relied on have lost scientific credibility.13 Sheehan demonstrates the contentiousness of such determinations in his description of a scientific report produced for the UN’s Intergovernmental Panel on Climate Change (IPCC): “In early 1996, the IPCC published a report on the science of climate change. When the scientists who were the actual authors of the report failed to link variations in climate temperature to human activity, the lead author, who favoured the view that man was causing global warming, simply re-wrote the parts with which he disagreed”–to the amazement and consternation of at least some scientists.14 Similar examples, with which these studies are replete, expose the underlying ideological struggle that colors and shapes the direction of international legal developments in this area. In his depiction of the principal actors in the unfolding drama of international environmental movements, Sheehan avers that, far from being the simple, “concerned citizens” they purport to be, “international environmental groups do not represent grassroots citizens. They are well-connected and well-compensated advocates for increasing the regulatory powers of government bureaucracies.”15 Many of the NGOs who now enjoy favored status in the planning and convening of international environmental conferences work with skillful determination to see through the development of “sovereignty-robbing treaties because they have calculated that they stand to benefit.”16 Protestations of nonpartisan, unbiased concern notwithstanding, “organizations such as the World Resources Institute are already well-funded by large foundations. . .[and] action[s] that empower the United Nations [are] likely to empower them.”17 Even if such characterizations paint with too broad a brush, they point to the naiveté of those who would insist on the pure, altruistic motives of such organizations on the one hand–organizations which do accumulate enormous power and prestige with the advancement of their agendas–while decrying the uniformly sinister motives of corporations and private businesses on the other. Ironically, the effectiveness of these sophisticated and well-funded advocacy groups is considerably enhanced by the very source of much of their suspicion and animosity: modern technology: “advances in communications allow NGOs to communicate with allies and affiliates all over the world. Fax machines, the Internet, satellite television signals and cellular phones are the international environmental movement’s weapons of choice.”18 “Infected” with the inevitable taint of the modern world it purports to revolutionize, undeterred by the evidence of its reliance on inconclusive or simply bad science, the movement continues to gather momentum. Sheehan’s examination of the inner workings of the “international environmental establishment” exposes a bureaucracy motivated with the true religious zeal. As with most bureaucracies, the agendas and interests of this “establishment” attain the aroma of a raw pursuit of power and influence, and turf-protection, that manifestly stands at odds with the cultivated images pieced together by its public relations artificers.

Taking a somewhat more oblique approach, Rabkin’s essay, “Morgen die Welt” tracks the pattern laid by the influential Green policies of the European Union, and duplicated in the international arena. Thus, in the widening climate of free trade and open markets, strict environmental standards provide competitive leverage to countries with high labor costs and influential environmental constituencies–they become “a way of protecting the competitive interests of countries with more ambitious environmental norms.”19 Thus, “environmental agreements enlist powerful business constituencies, which see advantage in rules that protect particular market niches, suppress certain forms of competition or otherwise channel or distort market flows to their advantage.”20 Generous endowments of “aid” to less developed countries (LDCs)–taking the form of massive “grants” for the achievement of “harmonization” or “regional equalization,” (sometimes, or, temporarily) buy LDC support in endorsing stringent environmental restrictions. As this European pattern carries over to the international scene–a pattern which, even in Europe alone, exhibits significant and growing tensions between more and less developed states–frictions mount between wealthy North and impoverished South–between western industrial nations and LDCs–portending new and significant dangers for world stability. The analysis hearkens to Hayek’s famed critique of centralized planning.21 Unforeseen contingencies and perverse incentives insinuate themselves into the best-laid plans of bureaucrats, producing distortions in the plan, and, ultimately, results quite opposed to their lofty and well-intended beginnings.

The authors make clear that the goal of these critical endeavors is not to call into question the entire system of international law, but rather its overreach and abuse by illegitimate actors and institutions. Thus, the “global governance” term of the second title is not a piece of alarmist rhetoric, but takes its name from an actual independent UN advisory group, the Commission on Global Governance, who in 1995 developed a 410 page plan outlining “how the United Nations should undertake world economic planning.”21 Sheehan warns that such planning initiatives are being taken seriously and their agendas forwarded by many influential purveyors of international law. Reasonable minds might differ as to the extent and effect of the abuses catalogued in these studies. Nevertheless, the issues of sovereignty raised here take on a measure of practical urgency, given, for instance, the ongoing debate in Congress over U.S. payment of dues to the United Nations. The authors draw attention to an area much in need of principled thinking and critical analysis. Their argument, that such discussions should not be left in the hands of a bureaucracy of self-interested “experts,” merits serious consideration. Rabkin reminds us of a central pillar of the American experiment in independence: that a people’s respect for rule of law directly depends on the understanding that such law exists as a product of responsible, accountable processes of government. The planners of the supranational establishment ignore these principles to the peril of all.

It was a “decent respect to the opinions of mankind” that led the Founders to declare the causes of action of the fledgling nation in asserting its own, sovereign “place among the peoples of the earth.” The Constitution and government that arose some eleven years after this declaration of sovereignty gave principled and systematic consideration to the proper limits of the new nation’s international commitments. Perhaps the time is ripe for a reconsideration of such limits. As Rabkin asserts, “a world in which the United States could safely commit its own domestic policy to international determination would be, in many senses, a different world. The argument for respecting constitutional limits on the scope of such commitments can thus be simply put: the Constitution was made for this world.”23
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