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WHEN BATTERED WOMEN STRIKE BACK
GAIL S. ZAROSA
Preface
As the prison gate slams shut, locking the convicted woman behind bars, she is silently thankful that she is finally free. Some may wonder how a woman sentenced to life for defending herself from an abusive spouse can feel this way. Many abused women can identify with her. Helen knows she no longer has to be afraid for herself or her daughter. She no longer has to live in fear of him coming home, worrying whether she or her child will bare the force of his anger. Her heart aches knowing she will not be there for the small girl left behind to grow up without her by her side. Nonetheless, Helen is somehow serene in knowing her little girl will grow up and Helen will see it, if only from behind steel bars.1
This is not a fictional story, nor an uncommon one. It is the story of Helen Martin, a Missouri woman convicted in 1982 for the capital murder of her husband. He had beaten and threatened her for years and finally, in fear for her life and the life of her five year old daughter, Helen defended herself against him in the way women suffering with "Battered Woman’s Syndrome" [BWS]2 sometimes defend themselves. She struck back with a deadly result. The way she chose to protect her life and the life of her daughter did not allow Helen to establish a prima facie case of self-defense. The court sentenced her to life imprisonment without parole for fifty years.3
Helen Martin’s story has a happy ending. Before leaving office in 1992, Missouri Governor John Ashcroft reviewed the sentences of Helen Martin and Becca Hughes.4 Hughes was also serving a sentence of life imprisonment without parole for fifty years for killing her abusive spouse. Ashcroft commuted both sentences to life.5 Ashcroft chose to commute the sentences of the two women because they were convicted before the 1987 adoption of Missouri’s BWS statute. Ashcroft said "[i]n both of these women’s cases, the law prohibited juries from hearing about the severe abuse and trauma they had endured[.]"6 In 1994, Missouri released its first woman to receive a commuted sentence. Helen Martin was free after spending only fourteen years of her life in prison.7 Becca Hughes still awaits release.8
Helen Martin may be fortunate that the BWS defense was unavailable to her. She tried to use BWS as a defense both at the time of her trial and on appeal, but the courts at both levels excluded the testimony.9 Lenore Walker, expert witness for the defense on BWS, testified in camera to no avail.10 If Missouri’s BWS statute had been in effect, however, Helen might still be serving time in prison. You see, Helen planned the death of her husband and hired someone to help her. Missouri’s 1987 statute retained the historic self-defense justification requirement of "imminent danger" and thus this justification would still have been unavailable to Helen. It is my position that current self-defense laws need to be revised to accommodate the realities of BWS. Present laws do not address the domestic violence problems leading to the conviction of battered women who reasonably act in defense of their lives. The laws need to recognize the special circumstances of many abused women across the country serving sentences for killing their abusive spouses.11
Introduction
Changes are needed in the traditional self-defense laws for battered women who kill their batterers. The best way to accomplish this is to educate people, both men and women, on the subject of domestic violence. Stopping domestic violence should be a national priority. Protection of its victims needs to become a public matter. Domestic violence statistics indicate that ninety-five percent of reported cases are cases of men committing violence against women.12 The first section of this article discusses the acceptance of violence against women over thousands of years, beginning with biblical times and ancient cultures up through present day.
The next section explains BWS and how a woman becomes one with the syndrome physically and psychologically.
The third section outlines how courts in many states allow the BWS defense to aid in proving the state of mind of the defendant at the time she killed her abuser. None of these courts allow it without proof of each element of the state’s self-defense requirements.13 This requirement renders self-defense unavailable to many of these states’ women. This section of the paper is thus devoted to explaining the traditional elements of self-defense and why they don’t make sense in a BWS scenario. Changes in the elements necessary to sustain this self-defense justification to accommodate BWS are advocated.
Finally, because no state allows BWS as a defense in itself, this paper discusses legislative changes that have been suggested to make BWS a separate, affirmative defense for these women and to enact stricter laws for men convicted of domestic violence that carry heavy sentences that must be served in full. Many scholars aware of the devastating effects of domestic violence write articles concentrating on the subject of women who kill as a result of spousal abuse.14 Sadly, readers are often those already aware of its deadly outcome. Work is needed in every state’s legal system, legislature and courts to correct the antiquated, gender-biased self-defense laws or to allow BWS as an independent affirmative defense. Only then will justice come to the Helen Martins of the world.
Biblical Background
The Bible records that God first created man then used one of man’s ribs as he slept to create woman. She was named "woman" because she was from his flesh and bones15 and her desire was to the husband and that he should rule over her.16 The Bible also tells women to be ". . . submissive to their husbands, that the word of God may not be desecrated."17
Woman has been seen as a part of man, created for his pleasure and use.18 These norms have survived for thousands of years. This biblical acceptance of woman as a part of man has for centuries led to the general acceptance of wife-beating.
Common Law
Only men participated in the gender specific drafting and signing of the original and present versions of the United States Constitution. When ‘man’ is referred to, ‘man’ is what the drafters meant. It was not until 1920 that women were given the right to vote.19 Women were still considered a man’s property and persona non grata.20 Laws were not designed to protect what was considered chattels and property, unless to protect them for the benefit of the man.21 American law is based on old English common law that treated women as the property of man. This idea was used in justifying a man’s often abusive treatment of her. English laws restricting the amount and type of violence a man could use against his wife were adopted. English common law used the "rule of thumb" that made it legal for a husband to discipline his wife with a stick no thicker than his thumb.22
Sir William Blackstone, whose treatise on English law was instrumental in creating many American laws,23 approved of wife-beating.24 His works helped model the first wife beating laws in America.25 In 1824, Mississippi allowed "moderate chastisement . . . in order to enforce the salutary restraint of domestic discipline."26
This rule came from English common law that advised wives to "kiss the rod that beat them."27 Women often died at the hands of their batterers, but when the husband died at the hands of his wife, this was considered treason.28
Blackstone saw husband killing the same as killing a king. The husband was the king of his castle and killing the husband was a crime against the state.29 Blackstone considered husband and wife analogous to baron and feme.30 A baron killing his feme was the same as him killing a stranger. However a feme killing her baron was "a much more atrocious crime," as she not only breaks through the restraints of humanity and conjugal affection, but throws off all subjection to the authority of her husband . . . the law denominates her crime a species of treason . . . the sentence of woman was to be drawn and burnt alive."31
A wife who kills her husband threatens the patriarchal view that a man is the king of his castle and rules over all those who live there.32 In past times, anyone living in the master’s castle was to obey him,33 no matter how abusive he was. Unfortunately, this ideal is still applicable in many households today.
People, such as these wives, who are forced into an abusive situation will often either cower or fight back. They will cower until they see the opportunity to strike back. This often happens when their abuser’s guard is down, or when provoked once too often. A battered woman reacts in much the same way. She, too, will eventually strike back to protect herself or a loved one.34
Traditional law and belief viewed a husband’s assault of his wife as an acceptable practice in his role as head of the household. While it is still accepted in many households today,35 it is slowly changing. Women are fighting back, and sometimes killing their abusive partners in the process.
The Battered Woman Syndrome Explained
Many battered women suffer from BWS. BWS is characterized by a woman who is experiencing the cycle of battering.36 The cycle has three stages that occur in a specified order.37 It starts with a "tension building phase" that is punctuated by the actual act of violence, and ends with a "calm, loving, respite" sometimes known as the "honeymoon phase."38
If a woman experiences the cycle once and either leaves the husband or calls the police, she thus warns her husband that unless he stops, she will end the relationship.39 If she stays and tries to handle the situation by being patient or more submissive, her husband may see this as a sign that she feels responsible for his behavior.40 The more a woman is beaten, the more likely she is to blame herself and to stay in the relationship.41
Society has trained women to believe that they are not capable of being independent. Many women feel they are incomplete without a man. It is not unusual for a woman to feel a strong need for the approval of a man. This contributes to the reason traditional women find it so hard to rid themselves of an abusive relationship. Women who suffer from BWS can experience disassociation, memory loss and flashbacks that can cause the woman to again experience a previous battering and react from fear of what she perceives as imminent danger.42 Sometimes the reaction is fatal.
The System
Authorities, through inadequate laws and the lack of enforcement of those laws, are limited in their ability to protect women from men who are determined to kill them. Many battered women have tried everything to get away from their abusers and have still been murdered. Some of them have been murdered by their ex-partners. Some of these women finally strike back after repeated abuse.43
Two things limit the procedure of changing self-defense laws. First, like all criminal law, self-defense law is a state concern, and each state is somewhat different. It is mainly based on case law from the specific state. Secondly, without specific legislative statutes changing the elements of self-defense, it is interpreted by judges who often use their own values. This second limitation has its good and bad points. It is good in that some of the best self-defense changes for women have resulted from the courts review of old rules. It is bad in that judges who do not understand the domestic violence issue can only be put under public pressure in carrying out lawmaking functions through the threat of not being reelected.44
Women who experience BWS also experience the beginning of learned helplessness.45 They feel that no authority figure will protect them. They cannot turn to their family for fear of putting them in jeopardy.46 Women’s shelter locations must be kept secret because when a man wants to batter his partner there is no safe haven.47
Battered women face an additional problem with the judicial system. From police officers to prosecutors to judges, few wish to become involved in what they consider a "family matter."48 Little has changed since the 1867 case, State v. Rhodes,49 where the court held that the family is complete in government as the State itself. The holding was that the family government is supreme with no appeal unless the case is extreme.50
In this case, Mr. Rhodes was accused of beating his wife and found not guilty. The court held that "without question" had the subject not been the defendant’s wife, the act would have constituted a battery.51 Provocation was not necessary nor was it looked for because the justification for his action may have been some words the wife had uttered a week before the incident. This would subject the family to disgrace and exposure that the court was not willing to reveal.52 This reluctance to expose domestic "dirty laundry" lingers today as an excuse for the government not becoming involved. As a result of this archaic attitude, woman are being battered in ever-increasing proportions; are battered to death. FBI reports show that in fifty percent of the states, women killed by their partners increased by seventy-five percent between 1976 and 1986.53
Police officers usually are the first authority figure with whom a battered woman comes in contact.54 Until recently they did not feel the assault was serious. They often encouraged the battered woman to "kiss and make up" with the abusive partner and often sided with the abuser.55 Police dispatchers often give family violence calls low priority or the officers take their time responding to the call. Nearly 25% of all police fatalities take place when handling domestic violence cases.56 In 85% of the cases in which a woman was killed, the police were called at least once and in 50% they were called at least five times.57
The Missouri Legislature has addressed this problem by adopting the Battered Spouse Syndrome Statute.58 This mandates that officers must apply the same standard for response to a domestic violence call as any other. They shall assign no lower priority to these calls. The statute also requires that if the officer can determine who is the offending party, the officer must arrest that party or write a report stating the reason for not arresting someone.59 If police are called back within twelve hours of the first call, someone must be arrested.
Treating domestic violence calls as the criminal assault and battery they are is a positive step. Domestic violence is no longer to be treated as a private matter to be kept behind closed doors. The batterer may reconsider the gravity and consequences of his actions by knowing that he may (or must) be arrested. The battered woman may be more willing to call since the burden of whether to arrest someone is no longer her choice.60
Arrest is the only thing that has been shown to lower the recurrence of battering.61 In 1984 the Attorney General’s task force released a report based on hearings and an experimental study.62 The report said that arresting the offender of a criminal assault "clearly" reduced recidivism.63
Prosecutors often dismiss charges of abuse because the victim must usually prove that she did not deserve the abuse.64 Prosecutors do not think that the battered woman will be seen as a victim deserving of sympathy. Prosecutors may view these cases as low priority and a nightmare because of the failure of the police departments to keep records of domestic violence calls and to gather evidence. It is also difficult to convince a judge or jury that the "respectable" man is a woman batterer.Prosecution policies in some cities are changing. Some have a "no drop" policy making the prosecutor file charges instead of the victim.65 Some have a "soft" no drop policy that allows victims to drop the charges after counseling and appearing in front of a judge, explaining why they no longer want to prosecute.66 Progress is being made, although it will take some time to perfect it.
Judges often tend to let woman batterers off easily through fines, admonishments or probation.67 Soft sentences reaffirm the notion that domestic abuse is acceptable, sending the wrong message to police officers involved in the case as well as to the abuser.68 With prosecutors charging more offenders, the judiciary will hopefully become more aware of the problem. When the seriousness of domestic abuse is realized, there may be fewer instances of women having to resort to killing their abuser.
Traditional Elements of Self-Defense and Needed Changes
There are four elements used by most jurisdictions in determining if the defendant may use self-defense as an affirmative defense.
1) Equal force is defined as the least amount of force needed to prevent death or bodily harm and no more.69 This description assumes that there are two men, fairly equal in size and ability who are fighting.70 This element needs to be modified and the jury instructed to look at the case from the view of a reasonable woman, not a reasonable man. When BWS is involved, what force is necessary should be evaluated from the view of a reasonable battered woman. The Supreme Court of Washington in State v. Wanrow71 held this equal force was a key factor in deciding whether or not a woman acted reasonably.72
The impression created that a 5’4" woman with a cast on her leg and using a crutch must, under the law, somehow repel an assault by a 6’2" intoxicated man without employing weapons in her defense [was a misstatement of the law that was underlined by] the persistent use of the masculine gender leav[ing] the jury with the impression [that] the objective standard...is that applicable to an altercation between two men.73
The Court ruled that the objective standard of self-defense prejudiced the defendant and deprived her of her Constitutional right to equal protection.74 They also held that "the persistent use of the masculine gender leaves the jury with the impression that the objective standard to be applied is that applicable to an altercation between two men."75 According to Michael Dowd,76 "Less than twenty years ago, women asserting self-defense claims heard themselves described as ‘he’ and ‘him’."77 Common law and many statutory self-defense laws which are based on this man against man standard need to be revised.
2) The obligation to retreat is necessary in some jurisdictions to plead self-defense.78 In domestic violence situations this often means the abused should leave their home. A woman should have as much right as a man to stay in her home and protect herself from harm. The home should be a safe haven where one can go when they feel threatened, and a woman should not have to retreat from her home. She should be able to retreat "to" her home and protect herself from within. Many women may not be able to "retreat." They may have nowhere to go nor transportation to leave. They often have little or no money and may have children for which they must care.
Importantly, a woman is in the most danger of physical harm when she tries to leave.79 Ironically, she is the one who is lectured and questioned about why she stayed in such an explosive relationship.80 Those not familiar with domestic violence do not understand why a woman stays in such a relationship nor are they aware that an abuser often stalks his victim. They do not realize that leaving often puts people who provide shelter at risk.81
A person’s home should be the ultimate place of safety. No place should be safer when threatened than one’s own dwelling. However, women are often told that they should leave their home to protect themselves when threatened by their partner.82 This gives society the impression that the man is protected by this rule and the woman is not. Again society perpetuates domestic violence by giving the man additional power.
3) "Imminent danger" is the third requirement for self-defense. If a woman waits to defend herself when she is in a physical confrontation, she is likely to be hurt or killed. Thus, many women kill their partners while they sleep83 because that is a time when they can safely "defend" themselves. Two-thirds of all cases involving battered women who killed their partners were nonconfrontational.84
An Illinois court85 held that ". . . reasonable judgment under the existing circumstances means that a woman’s right of self-defense arises before she is caused to spout blood."86 The battered woman should not have to be on the verge of "spout[ing] blood"87 before her right to protect herself is triggered. A battered woman lives in constant imminent danger of harm or death. The definition of "imminent" must be realistically applied to a battered woman’s situation.
Professor Paul Robinson88 allegorizes how danger can be imminent without being immediate. He describes a ship with a slow but steady leak that is just going out to sea. It is certain that the ship will sink, but must the sailors wait a few days until the sinking is "immediate" to jump overboard (when they will surely drown)? Or, can the sailors act sooner so as to be within swimming distance of the shore?89 In either case, the danger is "imminent." This hypothetical demonstrates the absurdity of applying "imminent" in the same way to all dangerous situations. This is analogous to a battered woman who knows that danger is imminent even though she is not currently being beaten. An abusive husband is a bomb waiting to explode. The fuse is lit, the clock is ticking. The victim should be able to disarm the bomb before it actually explodes. The legislature and judiciary should evaluate "imminent" danger in this light.
4) Reasonable belief that one is in danger is the final element of self-defense. It refers to the defendant’s state of mind at the time of the homicide,90 and is used in conjunction with the three other elements. It determines whether the defendant had the reasonable mental intent to commit homicide or if she truly believed that under the circumstances that she felt she must defend herself from imminent death.91
Does "Not Guilty" Mean Anything in Kansas
When a battered woman kills her sleeping spouse, the reasonable belief element is usually disallowed along with the other elements of self-defense. In State v. Stewart,92 Peggy Stewart shot her sleeping husband in the back five times.93 A jury found her not guilty.94 The judge’s instruction to the jury on self-defense was that
[t]he test in some jurisdictions is twofold. First is a subjective test to decide if the defendant ". . . sincerely and honestly believed it necessary to kill . . . ."95 Next the objective standard is used to decide if the defendant’s belief and if a reasonable person in the defendant’s circumstances would have thought it necessary.96 The standard that would be more appropriate for a woman who has been diagnosed with BWS would be the reasonable belief of a BWS woman. (Emphasis added.) 

This verdict could have paved the way for the needed self-defense changes. Instead, the prosecution appealed "upon a question reserved by the prosecution,"97 which is one of the four instances when the prosecution can appeal to the Kansas Supreme Court.98 The question must be of statewide interest and necessary to the administration of criminal law.99
The question raised was whether the trial judge erred in the instructions given on self-defense.100 The Supreme Court sustained the appeal.101 Their reason for doing so was that instructing the jury solely on the subjective standard was in error.102
In his dissent, Justice Herd103 recognized the need to modify the laws to fit the changes of society. He is enlightened and knowledgeable in the plight of battered woman who kill their batterers. Justice Herd stated that the majority’s 19th Century view of law has long been overruled through case law.104 He believes that determining if the defendant acted in self-defense, a question of fact, should be decided by the jury alone.
In the issue in question, he argued that a defendant is entitled to a jury instruction on self-defense if there is any evidence to support it. This is applicable even if the evidence is that of the defendant’s own testimony.105 His dissent specifically addressed battered women and self-defense and emphasized the need to adjust the law to fit the times.106
Proposals have all been adopted in one form or another in many states.107 It would be a step in the right direction if the Model Penal Code adopted the proposals that many scholars feel would be so beneficial in the BWS defense.
Missouri’s BWS Statute
The state of Missouri has adopted a Battered Woman Syndrome statute. § 563.033 allows "evidence that defendant acted in self-defense or defense of another . . ."108 It is a much needed statute providing for BWS victims who kill their abusers, but it still requires proof of traditional self-defense. It must be changed to a justifiable defense of its own to avoid again victimizing the battered women who kill. The statute requires that:
1) evidence of the BWS shall be admissible to show whether the defendant acted within the law.109
2) the defendant must file a written notice before the trial with the court that offers evidence of the BWS. Then the court will appoint "one or more private psychiatrists or psychologists . . . to examine the accused . . . . The order may include provisions for the interview of witnesses." This section includes how this will be accomplished.110
3) no statement that the accused makes can be admitted in evidence of whether the person committed the act in any state or federal court. This statute was adopted in 1987. In 1990, the Missouri Appellate Court added that this statute does not depend on the defendant’s marital status.111
The jury is to view evidence of BWS by the standards of a reasonable battered woman who has repeatedly been abused. Requiring that a jury do this may lead to the belief that a woman suffering from BWS who kills her abuser is acting reasonably.
Conclusion
Knowledge and awareness will lead the way to a better understanding within the judicial system and society as well. The trauma a BWS woman suffers when she kills her abuser should be lessened through understanding, not increased by the failure to realize that she has long been a victim. Although many states have statutes similar to that of Missouri, all states should adopt a BWS statute. The major step needed is to modify self-defense laws to allow BWS without first proving the traditional elements of self-defense or to adopt statutes making BWS an affirmative defense of its own.
This defense will not give women a license to kill. A woman must first prove that she suffers from the syndrome.112 This is sometimes difficult when battered women have hidden their abuse in shame. But through witnesses, police, medical records and expert testimony, the abuse may be brought to the surface. By so doing, this may help make some sense of a homicide where shocked outsiders saw only a happy couple.
Defending one’s life is a natural right that has been denied to many battered women. The blame is to be shared by the legislatures and society. Attitudes concerning violence against women affect the judicial system as well as society and determine what the laws will be. Laws are needed which will better deter abusive men. Many men abuse and batter because they know they can get away with it. Maybe it is time they learned differently.
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